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ILLINOIS AYERS OIL CO., ) STATE OF ILLINOIS
) Pollution Control Board

Petitioner, )
)

v. ) PCBO3-214
) (UST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE OF FILING AND PROOF OF SERVICE

TO: DorothyGunn, Clerk CarolSudman
Illinois Pollution ControlBoard HearingOfficer
100 WestRandolphStreet Illinois Pollution ControlBoard
StateofIllinois Building, Suite 11-500 1021NorthGrandAvenueEast
Chicago,IL 60601 P.O.Box 19274

• Springfield, IL 62794-9274

JohnKim
Division ofLegal Counsel
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield, IL 62794-9276

PLEASEBE ADVISED THAT weare todayfiling with thePollution ControlBoardby
FederalExpressovernightdeliverytheoriginalandnine copiesof Motion for Motion for Leaveto
File ReplyInstanter,acopyofwhich is attachedhereto.

Theundersignedherebycertifiesthatatrueandcorrectcopyofthis NoticeofFiling, together
with acopyofthedocumentdescribedabove,weretodayserveduponthehearingofficer andcounsel
ofrecordof all partiesto this causeby enclosingsamein envelopesaddressedto suchattorneysat
theirbusinessaddressesasdisclosedby thepleadingsofrecordherein,with postagefully prepaid,
andby depositingsamein theU.S. Mail in on the28th dayofMay, 2004.

MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 NorthOld CapitolPlaza,Suite325
Springfield, IL 62701
Tel: (217) 528-2517
Fax: (217)528-2553

THIS FILING SUBMITTED ON RECYCLED PAPER
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

ILLINOIS AYERS OIL CO., ) OTATE OF ILLINOIS~-Ollut:onControl Board
Petitioner, )

)
v. ) PCB 03-214

) (UST Appeal)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

• )
Respondent. )

MOTION FOR LEAVE TO FILE REPLY INSTANTER

NOW COMESPetitioner,ILLINOIS AYERS OIL CO., by its undersignedattorneys,and

pursuantto Section101.500(e)oftheBoard’sProceduralRules (35 Ill.Admin.Code

§ 101.500(e)),movestheIllinois Pollution ControlBoardfor leaveto file areplyinstanter,

statingasfollows:

1. OnApril 30, 2004,Petitionerfiled its motionfor authorizationofpaymentof

attorneys’feesascostsofcorrectiveaction.

2. On May19, 2004,theRespondentfiled aresponse.

3. Generally,amovantdoesnothavearight to reply. However,theBoard’s

proceduralrulesauthorizeamotionfor leaveto file areply, to be filed within fourteen(14) days

afler serviceoftheresponse.(35 Ill.Admin.Code § 101.500(e))

4. Petitionerwould bemateriallyprejudicedif it werenot allowedto replyto the

novelandcomplexlegal argumentspresentedby theAgencyfor the first time in its response.



WHEREFORE,Petitionerpraysfor leaveto file the attachedreplyinstanter.

• Respectfullysubmitted,

• ILLINOIS AYERS OIL CO.,Petitioner

• • By MOHAN, ALEWELT, PRILLAMAN & ADAMI

By______
IP~rickD. Shaw

MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 NorthOld CapitolPlaza,Suite325
Springfield,IL 62701
Phone:(217)528-2517
Fax: (217) 528-2553

C:\Mapa\CSDEnvironmental\MotionLeaveFileReplylnstanter.doc

2



~CE~VED

BEFORE THE POLLUTION CONTROLBOARD CLERK’S OFFICE
OF THE STATE OF ILLINOIS JUN 012004

ILLINOIS AYERS OIL COMPANY, ) STATE OF ILLINOISPQI1~ti~~Control Board

Petitioner, )
)

v. ) PCBNo.03-214

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

REPLY IN SUPPORT OF MOTION FOR ATTORNEYS’ FEES

NOW COMESPetitioner,ILLINOIS AYERS OIL CO.,by its undersignedattorneys,and

repliesin supportofits Motion for Attorneys’ Feesasfollows:

INTRODUCTION

A discretionaryfee-shiftingprovisionraisestheequestions.First,doesthe fee-shifting

provisionapplyto this situation?All that Section57.8(1)of theAct requiresis thattheowneror

operatorprevail beforetheBoard. TheAgency’sresponseis theprimarysubjectof thisreply.

Second,howwill theBoardexerciseits discretion?Petitionerhaspointedout that in

similar fee-shiftingstatutes,thepresumptionhasbeento awardlegal feesto aprevailingparty

unlesssomeinjusticewould result. While theAgencytakesissuewith muchofPetitioner’s

largerpolicy pronouncements,only oneargumentspecificallyaddresseshow theBoard’s

discretionshouldbe exercisedundertheparticularfactsofthis case.TheAgencyarguesthatthe

Boardshouldnot reimbursecostsincurredchallengingthenumberofsoil borings.



Third, arethe feesreasonable?SincetheAgencyhasnotrebuttedthereasonablenessof

thefees,this issuehasbeenwaived. Shortinov. Illinois Bell TelephoneCo., 279 Ill. App. 3d

769, 775 (1StDist. 1996).

L SECTION 57.8(1)OF THE ACT AUTHORIZES THE PAYMENT OF “LEGAL
FEES,” A TERM DISTINCT FROM “LEGAL COSTS.”

Section57.8(1)oftheAct authorizesthepaymentof “legal fees,”oneof threetermsused

in Section57.8(1)oftheAct to describeacategoryoflegal expenses:

Corrective Action doesnot include legal defensecosts. Legal defense
costsinclude legal costsfor seekingpayment under this Title unlessthe
owner or operator prevails before the Board in which casetheBoard may
authorize payment of legal fees.

(4151LCS 5/57.8(1)(emphasisadded))

“Generally,whenthe legislatureusescertainwordsin oneinstanceanddifferentwordsin

another,differentresultswereintended.” EmeraldCasino.Inc. v. Ill. GamingBd., 346Ill. App.

3d 18, 35 (1St Dist. 2003) Differenttermsareusedin Section57.8(1)oftheAct to accomplish

differentpurposes,to distinguishdifferentproceduresandasaresultofdifferenthistories.

Section57.8(1)servestwo purposes:(1) it authorizestheBoardto awardlegal feesto a prevailing

owneroroperatorand(2) it prohibitstheAgencyfrom approvinglegal defensecostsas

correctiveaction. Theseobjectivesareimplementedin differentproceduralcontexts.The“legal

defensecosts”prohibitiongovernstheAgcncy’sreviewandapprovalof plansandbudgetsunder

Section57.7(c)(4)(C). (415 ILCS 5/57.7(c)(4)(C));seealsoCity of Roodhousev. IEPA, PCB

92-31 (Sept.17, 1992)(reversingAgency’srefusalto reimburselegal expenses,not deemed

“legal defensecosts”). In contrast,theBoard’sauthorityto grant“legal fees”arisesin an appeal
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in whichan owneror operatorprevails. ~ TedHarrisonOil Co. v. JEPA,PCBNo. 99-127

(Oct. 16, 2003). Perhapsmostsignificantly, however,theterm“legal defensecosts”originated

in 1989amendmentsto theAct, while theterm“legal fees”originatedin 1993amendments.$~

AppendixA hereto.Therefore,the“legal fees”provisionis bestviewedasanamendatoryact,

written to serveanewanddifferentobjectivethanthatheretoforeprovidedbythe “legal defense

costs”exclusion. “Every amendmentto a statuteis presumedto haveapurpose,andacourtmust

considerthe languageofan amendedstatutein light oftheneedfor amendmentandthepurpose

it serves.” Peoplev. Woodard,175Ill.2d 435, 444 (1997).

Thefundamentalflaw in theAgency’sargumentis that it is premisedon the assumption

thatthe legislatureintendedfor thedifferenttermsto beusedinterchangeably.TheAgencydoes

not explainwhy thelegislaturewould adoptdifferentterminologyor explainwhy other

substituteswerenot used.1GiventheAgency’sfailure to evenaddressthis crucialpoint, its

argumentis incompleteandunpersuasive.

II. THE PLAIN LANGUAGE OF THE STATUTE AUTHORIZES THE BOARD TO
AWARD THE PAYMENT OF LEGAL FEES.

Theprimaryobjectivein construingthemeaningof astatuteis to ascertainand give

effectto the intentionofthe legislature. Carverv. Sheriffof La Salle County,203 Ill. 2d 497,

507 (Ill. 2003). Themostreliablemeansofdoing so is by carefulexaminationofthe languageof

thestatute. ~ Statutorylanguagemustbe given its plain, ordinaryandpopularlyunderstood

1 It wouldhavebeenfar easierto draft the1993 amendmentsusingthepre-existing

terminologyorshortenedformsthereof.For example,theBoardcouldhavebeenauthorizedto
makea “paymentoflegal costsfor seekingpaymentunderthis Title,” to makea“paymentof
suchlegal costs,”orevenmakea“paymentoflegal costs.”
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meaning,while “afford[ing] thestatutorylanguagethefullest, ratherthanthenarrowest,possible

meaningto which it is susceptible.”~

TheBoard’sauthorityin this matteroriginatesfrom thefinal clausein Section57.8(1):

unlessthe owner or operator prevails beforetheBoard in which casethe
Board may authorizepayment of legal fees.

(415ILCS 5/57.8(1))

TheBoard’sauthorityis unambiguous:In theeventan owneroroperatorprevailsbefore

theBoard,theBoardmayauthorizethepaymentoflegal fees. Theonly conditionimposedupon

theBoard’sauthorityis that anowneror operatorprevailbeforeit. Theword “unless”doesnot

addressor limit theBoard’sauthority,it is areservationor conditionimposeduponthe

immediatelyprecedingpropositionconcerning“legal defensecosts.” Thesentencecanbe

diagramedas follows:

A include B, unlessC, in which caseD.

WhereA = Legal defensecosts

B = Legal costsfor seekingpaymentunderthis Title

C = TheowneroroperatorprevailsbeforetheBoard

D = TheBoardmayauthorizepaymentof legal fees

TheAgency’serroneouslyarguesthattheBoard’sauthorityis limited or confinedby

whethertheowneroroperatoris seekingreimbursementfor legal costsfor seekingpayment

underthis Title. This limitation is not expressedin the languageof thestatute. At most, the

statutestatesthatif theowneror operatorprevailsbeforetheBoard, legalcostsfor seeking

paymentunderthisTitle areno longerlegal defensecosts. In otherwords,theBoard’sauthority
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is unrestrictedby anyexpressedor impliedlimitation arisingfrom thedefinition oflegal defense

costs. TheBoardshouldrejecttheAgency’sinvitation to readinto theplain languageof the

statuteanyunexpressed“exceptions,limitationsor conditions.” Carver,203 111. 2dat 507.

III. THE AGENCY’S INTERPRETATION WOULD SUBSTANTIALLY DIMINISH
THE TYPES OF LEGAL EXPENSESBARRED FROM REIMBURSEMENT AS
“LEGAL DEFENSE COSTS.”

While PetitionerbelievesthattheBoard’sauthorityto award“legal fees” is premised

solelyuponanowneroroperatorprevailingbeforetheBoard,Petitionerdoesnot agreethat its

legal costsincurredpursuingthis appealarenot thetypethatwouldnormallybe categorizedas

legal costsincurred“seekingpaymentunderthis Title.” (415ILCS 5/57.8(1))This conclusionis

reachedbasedupontheplain languageofthe“legal defensecosts”exclusionandthe legal

precedentsandlegislativeamendmentswhich havehelpeddefineit.

Essentially,the“legal defensecosts”exclusionbarssome,but notall, legal expenses

from reimbursementascorrectiveaction. TheBoard’sdecisionin City ofRoodhousev. IEPA,

PCBNo. 92-31 (Sept.17, 1992),illustratesthe limits of theexclusion.There,theCity of

Roodhouseincurredlegal feesrunningawatersupplyline to theremediationsite. In reversing

theAgency’srefusalto reimbursethoselegal fees,theBoardrecognizedthattheterm“legal

defensecosts”did not necessarilyprecludereimbursementofall legal costs. j~atpp. 39-40.

Specifically,the legal expensesofnegotiatingcontractswith themunicipalwaterauthority,

obtainingeasementsfrom propertyownersandmeetingwith clientsweredeemedto be

correctiveactioncostsandthusreimbursable.

5



UndertheCity ofRoodhouseholding, thereare two categoriesof legal expenses:(1)

legal defensecosts,which areneverreimbursableand (2) all otherlegal costs,which are

reimbursableif theyareassociatedwith correctiveaction. In ClarendonHills Bridal Centerv.

TEPA, PCBNo. 93-55 (Feb. 16, 1995),acasewhicharoseunderthepre-1993LUST provisions,

theAgencyrefusedto reimbursethelegalcostsof appealingan OSFMtankregistrationdecision.

TheBoardaffirmedtheAgency’sdecisionthat thesecostswerelegaldefensecostsincurred

seekingpaymentfrom theLUST Fund.~ at 3 8-39.

TheAgency’scurrentargumentis entirelycontraryto theholdingaffirmed in Clarendon

Hills Bridal Center. There,the legalcostsof “seekingpayment”werebroadlydefinedto include

thecostsofappealingatankregistrationdecisionmadeby OSFM. In thepresentcase,the

Agencyrecognizesthatplanningandbudgetingwere“necessaryprecursors”to paymentunder

theLUST Fund,butconcludesthat a line mustbedrawnsomewhere.(Response,atp. 11) The

problemis thatthe line hasalreadybeendrawnatthetankregistrationstage.Thephrase“legal

costsfor seekingpayment”cannotbe interpretedin an outcome-drivenmannerso thatit means

onethingwhenfeesaresoughtbeforetheAgencyandanotherwhenfeesaresoughtbeforethe

Board.

If theAgency’snarrowinterpretationof the“legal costsfor seekingpayment”is accepted,

it would exposetheLUST Fundto awide varietyofnewclaimsfor reimbursementfor legal

expensesthat would no longerbeexcludedas“legal defensecosts.” For example,if acorrective

actionplanis approvedby theBoardovertheAgency’sobjection,thenthecostofperforming

correctiveactionnecessarilyincludesthelegal costsof surmountingtheobstaclespresentedby

theAgency. Thelegal costsofseekingtheAgency’sapproval(or reversal)areno differentthan
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the legal costsofseekingthethird-partyapprovalsin City ofRoodhouse,so longas the legal

costsbeforetheAgencyarenot considered“legal defensecosts.” Petitionerdoesnotbelievethat

this is theoutcomeintendedby thelegislature.Instead,thecostsof“seekingpayment”was

intendedto be interpretedbroadlysothat thecostsof litigating with theAgencywouldnotbe

reimbursableunlessthedisputewasresolvedfavorablyby theBoard. ~ Carver,203 Ill. 2d at

506 (statutorylanguageshouldbe affordedits “fullest, ratherthanthenarrowest,possible

meaningto which it is susceptible.”)

The 1993amendmentsfurthersupportabroadinterpretation.While the 1993

amendmentsdid not alterthebasiclanguageofthe“legal defensecosts”exclusion,oneslight,

but significant,changewasmade:

Legal defensecostsinclude legal costsfor seekingpayment under Section
22.18b.

Ill. Rev. Stat.1991,ch. lllV2, par. 1022.18(emphasisadded)

Legal defensecostsinclude legal costsfor seekingpaymentunder this Title....

415 ILCS 5/57.8(1)(emphasisadded)

Hadthelegislatureintendedfor anarrowinterpretationof the legal costsofseeking

payment,thereferenceto Section22.18b wouldhavebeenreplacedby acitationto Section57.8

of theAct. Forthepurposeofthisprovision,however,the legal costsfor seekingpaymentarise

undertheentireTitle, notmerelyasinglesectionin whichpaymentis actuallyrequested.

Prior to 1993,Section22.18boftheAct essentiallycontainedtheentireLUST Fund

program,underwhich theowneroroperatorappliedfor reimbursementandtheAgencydecided
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whichcostswereeligible andreasonable.(Ill.Rev.Stat. 1989,ch. lilY2 ,par. 1022.18)2In 1993,

planningandbudgetingprovisionswere added,suchthatmanyof the issuespreviouslymadeat

thereimbursementstagewerenow madeatvariouspointsonaproceduralcontinuum. For

example,an owneroroperatorintendingto “seekpaymentfrom theFund” mustsubmitbudgets

beforeperformingphysicalsoil classificationandgroundwateractivities(415ILCS 5/57.7(a)(2))

andbeforeperformingcorrectiveaction(415ILCS 5/57.7(c)(1)(B)). In reviewingtheplanand

budget,theAgencydecideswhether“costs. . . will not beusedfor correctiveactionactivitiesin

excessofthoserequiredto meettheminimumrequirementsofthis title.” (415ILCS

5/57.7(c)(4)(C)) TheAgency’sapprovaloftheplanandbudgetconstitutes“final approvalfor

purposesofseekingandobtainingpaymentfrom theUndergroundStorageTankFundif thecosts

associatedwith thecompletionof anysuchplanarelessthanorequalto the amountsapprovedin

suchbudget.” (415ILCS 5/57.7(c)(4)(A)(emphasisadded)) Theseprovisionsshowthat

planningandbudgetingarepartoftheprocessofseekingpaymentfrom theFund,notmerely

obtainingpaymentfrom theFundthrougharequestfor payment.

In summary,Section57.8(1)oftheAct mustbe construedin light ofits dualrole as “legal

defensecosts”exclusionand“legal fees”authority. TheAgencyseeksto defeatPetitioner’s

claimto legalfeesby ignoringtheestablishedmeaningofthe“legal defensecosts”exclusion.

2 Thereimbursementappealin TedHarrisonOil Co. v. IEPA, PCBNo. 99-127(Jan.24,

2003)aroseunderSection22.18boftheAct, Id. atpp. 11-12,andthereforedoesnotprovideany
guidanceasto whatconstitute“the legal costsofseekingpaymentunderthis Title.”
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IV. PETITIONER’S PLAN AND BUDGET WERE REJECTED SOLELY FOR
FINANCIAL REASONS.

TheAgencyarguesthat theprimaryissuein this casewastheAgency’s“technical

decision”that thenumberofboringsproposedin thecorrectiveactionplanwas“excessive.”

(Response,at¶ 18) Section57.7(c)(4)(C)of theAct directstheAgencyto ensurethat “costs

associatedwith theplan. . . will notbeusedfor correctiveactionactivities in excessofthose

requiredto meettheminimumrequirementsofthis Title.” (415ILCS 5/57.7(c)(4)(C))Under

theBoard’sproceduralrules,thefinancialreviewof aplan shouldincludeidentificationof

“excessive”costs. (35Ill. Admin. Code § 732.505(c))

HadPetitionersubmittedacorrectiveactionplan,proposingone-thousandborings,but

notsoughtpaymentfrom theLUST Fund,theAgencywouldnothaverejectedthenumberof

boringsasexcessive,norcould it have,sinceit is only thecoststhat thoseboringsrepresentthat

would beobjectionableunderSection57.7(c)(4)(C)oftheAct. While it is truethat aproper

numberofboringsis atechnicalissue,it is anissuethat canonly arisewhenthe owneror

operatoris seekingpaymentfrom theFundfor theborings. Consequently,all issuesin the

underlyingappealarosebecausePetitionerwasseekingpaymentfrom theFund.

In anycase,Petitionerquestionsthewisdomof inventingthedistinctionsoughtbythe

Agency. This distinctionwould discouragetechnicalchallengesto Agencydecisions,to the

detrimentoftheenvironmentalobjectivesoftheAct. Many lessresponsibleownersand

operatorswouldhavebeentemptedto accepttheAgency’sreductionin thenumberofsoil

borings,safein theknowledgethattheAgencywould issuealetterreleasingthemof anyfuture

liability. Insteadofinventeddistinctions,theBoardshouldexerciseits discretionin light ofthe
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degreeofPetitioner’ssuccess,theimportanceoftheBoard’srulingsto theadministrationof the

LUST Fundandthepotentialbenefitsto the environment.

V. AWARDING ATTORNEY FEESTO A PREVAILING PARTY DOES NOT
ENCOURAGEFRIVOLOUS LITIGATION.

TheAgencymischaracterizesPetitioner’sexplanationofthepolicy reasonsbehindfee-

shifting statutesasarejectionof compromiseandsettlement.(Response,at¶22) In discussing

thepurposesservedby fee-shiftingstatutes,courtsinvariablyfind that theyencouragespecific

typesoflitigation. Chicagov Illinois CommerceCorn., 187 Ill. App. 3d 468, 470(1St Dist.

1989). TheAgencymaynotagreewith thatpolicy, but thatis entirelyirrelevantwhenanalyzing

the legislature’sintent.

Compromiseandsettlementmustbe distinguishedfrom whattheAgencydesires,which

is capitulationthroughthe failure to appealtheAgency’sfinal decision. (Response,at¶21) A

partythat appealsanAgencydecisionstill hasincentiveto negotiatearesolution~sincelitigation

is alwaysdoubtfulandexpensive.Any abusesin legal expendituresarewithin theBoard’s

discretionto remedy. To theextentthattheAgency’sdecisionsaremotivatedin part,or too

much,by thedesireto protecttheassetsof theFund(insteadof theenvironment),this fee

provisiongivestheAgencyan economicincentiveto compromisethat would nototherwiseexist.

In sum, the fee-shiftingprovisionin Section5 7.8(1)oftheAct mayencouragelitigation,but it in

no waydiscouragessettlement.
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CONCLUSION

Fortheforegoingreasons,Petitionerrenewsits requestfor therelief soughtin theMotion

forAuthorizationofPaymentofAttorneys’ FeesasCostsofCorrectiveAction.

Respectfullysubmitted,

ILLINOIS AYERS OIL COMPANY, Petitioner

By MOHAN, ALEWELT, PRILLAMAN & ADAMI

By~ ~
• Patri~~ShaW~~

FredC. Prillaman
PatrickD. Shaw
MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 NorthOld CapitolPlaza
Suite325
Springfield,IL 62701
Phone:(217)528-2517
Fax: (217) 528-2553
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LEGISLATIVE HISTORY OF “LEGAL DEFENSE COSTS”

(APPENDIX A)

OLD LUST PROGRAM (PRE-1993)

Theterm“legal defensecosts”wasinitially usedsolelyasalimitation on theamounts

reimbursableasindemnificationcostsfrom theLUST Fund:

(D) “Indemnification” means indemnification of an owner or
operator for the amount of any judgment entered against such owner or
operator in a court of law, for the amount of any final order or
determination made against such owner or operator by an agencyof State
government or any subdivision thereof, or for the amount of any settlement
entered into by such owner or operator, if such judgment, order,
determination or settlement arises out of an injury suffered to person or
property as a result of a releaseof petroleum from an underground storage
tank owned or operated by such owner or operator. Indemnification shall
not include legal defensecosts.

P.A. 86-125, §1, eff. July 28, 1989 (codified at Ill.Rev.Stat. 1989, ch. lilY2 , par. 1022.18)

(emphasisadded).

Later, the limitation wasexpandedto applyto “correctiveaction” andto costsfor seeking

payment:

(C) “Corrective action” meansan action to stop, minimize, eliminate,
or clean up a release of petroleum or its effects as may be necessaryor
appropriate to protect human health and the environment. This includes,
but is not limited to, release investigation, mitigation of fire and safety

• hazards, tank removal, soil remediation, hydrogeological assessments,and
the provision of alternatewater supplies. Corrective action doesnot include
removal of an underground storage tank if the tank was removed or
permitted for removal by the Office of the State Fire Marshall prior to the
owner or operator providing notice of a releaseof petroleum in accordance
with applicable notice requirements. Corrective action doesnot include legal
defensecosts. Legal defensecostsinclude legal costs for seeking payment
under Section22.18b.8

(D) “Indemnification” means indemnification of an owner or
operator for the amount of any judgment entered against the owner or
operator in a court of law, for the amount of any final order or
determination made against the owner or operator by an agency of State

8 Paragraph22.18b of this chapter.[from original]
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government or any subdivision thereof, or for the amount of any settlement
enteredinto by theowner or operator, if thejudgment, order, determination,
or settlement arises out of bodily injury or property damagesuffered as a
result of a releaseof petroleum from an underground storagetank owned or
operated by that owner or operator. Indemnification shall not include legal
defensecosts. Legal defensecostsinclude legal costs for seekingpayment
under Section22.18b.

P.A. 87-323,§1, eff. Sept.16, 1991 (codifiedatIll.Rev.Stat.1991,ch. lilY2, par. 1022.18)

(emphasisadded).

Section22.18b oftheAct essentiallyconstitutedall oftheLUST Fundprovisionsat that

time. (Ill.Rev.Stat. 1989, ch. lilY2 ,par. 1022.l8b).

II. NEW PROGRAM(1993-2002)

Title XVI oftheAct separatedthe legal defensecostprovisionsandauthorizedtheBoard

to paylegal fees:

• (I) Corrective action does not include legal defensecosts. Legal
• defensecostsinclude legal costsfor seeking payment under this Title unless

the owner or operator prevails before the Board in which case the Board
mayauthorize payment of legal fees.

P.A. 88-495,§15, eff. Sept.13, 1993 (codified at415 ILCS 5/57.8(1))(emphasisadded).

In addition,thecitationto Section22.18b wasreplacedwith areferenceto theentire

Title.
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